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information to the Department in con-
fidence in the course of an investiga-
tion or otherwise under this subpart. 

§ 655.60 Violations. 
The WHD Administrator, through in-

vestigation, shall determine whether 
an employer has— 

(a) Filed a petition with ETA that 
willfully misrepresents a material fact. 

(b) Substantially failed to meet any 
of the conditions of the labor certifi-
cation application attested to, as listed 
in § 655.22, or any of the conditions of 
the DHS Form I–129, Petition for a 
Nonimmigrant Worker for an H–2B 
worker in 8 CFR 214.2(h). 

(c) Misrepresented a material fact to 
the State Department during the visa 
application process. 

§ 655.65 Remedies for violations. 
(a) Upon determining that an em-

ployer has willfully failed to pay 
wages, in violation of the attestation 
required by § 655.22(e) or willfully re-
quired employees to pay for fees or ex-
penses prohibited by § 655.22(j), or will-
fully made impermissible deductions 
from pay as provided in § 655.22(g), the 
WHD Administrator may assess civil 
money penalties that are equal to the 
difference between the amount that 
should have been paid and the amount 
that actually was paid to such non-
immigrant(s), not to exceed $10,000. 

(b) Upon determining that an em-
ployer has terminated by layoff or oth-
erwise any employee described in 
§ 622.55(k) of this part, within the pe-
riod described in that section, the Ad-
ministrator may assess civil money 
penalties that are equal to the wages 
that would have been earned but for 
the layoff at the H–2B rate for that pe-
riod, not to exceed $10,000. No civil 
money penalty shall be assessed, how-
ever, if the employee refused the job 
opportunity, or was terminated for 
lawful, job-related reasons. 

(c) The Administrator may assess 
civil money penalties in an amount not 
to exceed $10,000 per violation for any 
substantial failure to meet the condi-
tions provided in the H–2B Application 
for Temporary Employment Certification 
or the DHS Form I–129, Petition for a 
Nonimmigrant Worker for an H–2B 
worker or successor form, or any will-

ful misrepresentation in the applica-
tion or petition, or a failure to cooper-
ate with a Department audit or inves-
tigation. 

(d) Substantial failure in paragraph 
(b) of this section shall mean a willful 
failure that constitutes a significant 
deviation from the terms and condi-
tions of the labor condition application 
or the DHS Form I–129, Petition for a 
Nonimmigrant Worker for an H–2B 
worker or successor form. 

(e) For purposes of this subpart, 
‘‘willful failure’’ means a knowing fail-
ure or a reckless disregard with respect 
to whether the conduct was contrary to 
sec. 214(c) of the INA, or this subpart. 
See McLaughlin v. Richland Shoe Co., 
486 U.S. 128 (1988); see also Trans World 
Airlines v. Thurston, 469 U.S. 111 (1985). 

(f) The provisions of this subpart be-
come applicable upon the date that the 
employer’s labor condition application 
is certified and/or upon the date em-
ployment commences, whichever is 
earlier. The employer’s submission and 
signature on the labor certification ap-
plication and DHS Form I–129, Petition 
for a Nonimmigrant Worker for an H– 
2B worker or successor form con-
stitutes the employer’s representation 
that the statements on the application 
are accurate and its acknowledgment 
and acceptance of the obligations of 
the program. The employer’s accept-
ance of these obligations is re-affirmed 
by the employer’s submission of the pe-
tition (Form I–129), supported by the 
labor certification. 

(g) In determining the amount of the 
civil money penalty to be assessed pur-
suant to paragraphs (b) and (c) of this 
section, the WHD Administrator shall 
consider the type of violation com-
mitted and other relevant factors. In 
determining the level of penalties to be 
assessed, the highest penalties shall be 
reserved for willful failures to meet 
any of the conditions of the application 
that involve harm to U.S. workers. 
Other factors which may be considered 
include, but are not limited to, the fol-
lowing: 

(1) Previous history of violation, or 
violations, by the employer under the 
INA and this subpart, and 8 CFR 214.2; 

(2) The number of U.S. or H–2B work-
ers employed by the employer and af-
fected by the violation or violations; 
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(3) The gravity of the violation or 
violations; 

(4) Efforts made by the employer in 
good faith to comply with the INA and 
regulatory provisions of this subpart 
and at 8 CFR 214.2(h); 

(5) The employer’s explanation of the 
violation or violations; 

(6) The employer’s commitment to 
future compliance; and 

(7) The extent to which the employer 
achieved a financial gain due to the 
violation, or the potential financial 
loss to the employer’s workers. 

(h) Disqualification from approval of 
petitions. Where the WHD Adminis-
trator finds a substantial failure to 
meet any conditions of the application 
or in a DHS Form I–129, or a willful 
misrepresentation of a material fact in 
an application or in a DHS Form I–129, 
as those terms are defined in § 655.31, 
the Administrator may recommend 
that ETA debar the employer for a pe-
riod of no less than 1 year, and no more 
than 3 years. 

(i) If the WHD Administrator finds a 
violation of the provisions specified in 
this subpart, the Administrator may 
impose such other administrative rem-
edies as the Administrator determines 
to be appropriate, including reinstate-
ment of displaced U.S. workers, or 
other appropriate legal or equitable 
remedies. If the WHD Administrator 
finds that an employer has not paid 
wages at the wage level specified under 
the application and required by 
§ 655.22(e), the Administrator may re-
quire the employer to provide for pay-
ment of such amounts of back pay as 
may be required to comply with the re-
quirements of § 655.22(e). 

(j) The civil money penalties deter-
mined by the WHD Administrator to be 
appropriate are due for payment within 
30 days of the assessment by the Ad-
ministrator, or upon the decision by an 
administrative law judge where a hear-
ing is timely requested, or upon the de-
cision by the Secretary where review is 
granted. The employer shall remit the 
amount of the civil money penalty by 
certified check or money order made 
payable to the order of ‘‘Wage and 
Hour Division, Labor.’’ The remittance 
shall be delivered or mailed to the 
Wage and Hour Division office in the 
manner directed in the Administrator’s 

notice of determination. The payment 
or performance of any other remedy 
prescribed by the Administrator shall 
follow procedures established by the 
Administrator. 

(k) The Federal Civil Penalties Infla-
tion Adjustment Act of 1990, as amend-
ed (28 U.S.C. 2461 note), requires that 
inflationary adjustments to civil 
money penalties in accordance with a 
specified cost-of-living formula be 
made, by regulation, at least every 4 
years. The adjustments are to be based 
on changes in the Consumer Price 
Index for all Urban Consumers (CPI–U) 
for the U.S. City Average for All Items. 
The adjusted amounts will be published 
in the FEDERAL REGISTER. The amount 
of the penalty in a particular case will 
be based on the amount of the penalty 
in effect at the time the violation oc-
curs. 

§ 655.70 WHD Administrator’s deter-
mination. 

(a) The WHD Administrator’s deter-
mination shall be served on the em-
ployer by personal service or by cer-
tified mail at the employer’s last 
known address. Where service by cer-
tified mail is not accepted by the em-
ployer, the Administrator may exercise 
discretion to serve the determination 
by regular mail. 

(b) The WHD Administrator shall file 
with the Chief Administrative Law 
Judge, U.S. Department of Labor, a 
copy of the Administrator’s determina-
tion. 

(c) The WHD Administrator’s written 
determination shall: 

(1) Set forth the determination of the 
Administrator and the reason or rea-
sons therefore, and in the case of a 
finding of violation(s) by an employer, 
prescribe the amount of any back 
wages and civil money penalties as-
sessed and the reason therefor. 

(2) Inform the employer that a hear-
ing may be requested pursuant to 
§ 655.71. 

(3) Inform the employer that in the 
absence of a timely request for a hear-
ing, received by the Chief Administra-
tive Law Judge within 15 calendar days 
of the date of the determination, the 
determination of the Administrator 
shall become final and not appealable. 
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